
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



428 Michigan law revibw 

Master and Servant — Employer's Liability Act — Injuries to Servant — 
Act op Superintendence. — A belt between two shafts became wound around 
a pulley upon one of the shafts in such a fanner that it became necessary to 
loosen it. Defendant's foreman, who had power to order the machinery 
stopped, simply ordered it slowed down. Plaintiff was ordered by said fore- 
man to cut lacings of the belt. Thereupon one end swung loose and the other 
end began to wind up on the pulley. The loose end struck plaintiff and drew 
him over the shaft, causing him the injuries complained of. Plaintiff brings 
his action under the Employer's Liability Act, Laws 1902, p. 1748, c. 600. 
Held, that under the Act the foreman's direction to stop or failure to so 
direct is an act of superintendence, and defendant is liable for negligence of 
the foreman in not giving the proper order. Guilmartin v. Solvay Process Co. 
(1907), — N. Y. — , 82 N. E. Rep. 725. 

The Appellate Division, reversing the decision of the Trial Term, held 
that the foreman's neglect to order the machinery stopped was an act of a 
fellow servant, and therefore the defendant was not liable. The court here 
reverses that decision, and holds that, although at common law it would be 
the act of a fellow servant, under the Act it is an act of superintendence. 
It bases its decision on the-case of McHugh v. Manhattan Railway Co., 179 
N. Y. 378, 72 N. E. 342. This is in accord with the trend of the holdings 
since the passing of the Act. Braunberg v. Solomon, 102 App. Div. 331, 92 
N. Y. S. 506; McBride v. New York Tunnel Co., 101 App. Div. 448, 92 N. Y. 
S. 282. The Massachusetts cases under a very similar Act are along the 
same line. Davis v. New York, New Haven and Hartford R. R. Co., 159 
Mass. 532 ; McPhee v. Scully, 163 Mass. 216, 39 N. E. 1007 ; Gardner v. New 
England Telephone and Telegraph Co., 170 Mass. 156. Under these Liability 
Acts the employer is held liable in cases where the negligent act would under 
the common law be that of a fellow servant, and the tendency of the courts, 
as shown by the cases, seems to be to interpret the Act favorably to the 
servant. 

Master and Servant— Injury to Servant— Safe Place to Work— Vice 
Principal. — The defendant company had been engaged as a contractor in the 
erection of the Varied Industries Building at the World's Fair in the city of 
St. Louis, and for several months plaintiff had been working for the defend- 
ant as a carpenter. The foreman in charge wished to secure an unfinished 
wall against the danger from the wind, and requested the plaintiff to remain 
on the wall and fasten the upper end of a brace against it. The foreman 
selected this brace and directed two carpenters who were working in the same 
gang with the plaintiff to nail two cleats on the brace for plaintiff to stand 
on while removing the rope therefrom. The carpenters were negligent in 
the construction of the cleats, and the plaintiff fell to the ground, so injuring 
his leg as to necessitate amputation. Held, that the workmen acting under 
the supervision of the foreman represented the employer in his relation of 
master, and were not fellow servants of the plaintiff. Combs v. Rountree 
Const. Co. (1007), — Mo. — , 104 S. W. Rep. 77. 

In the earlier decisions in Missouri the superior servant doctrine was 
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rejected, being disapproved in McDermott v. Pacific R. Co. (i860), 30 Mo. 
115; Rohback v. Pacific R. Co. (1869), 43 Mo. 187; Brothers v. Cartter (1873), 
52 Mo. 372, etc. The law remained the same up to the case of Dowling v. 
Allen (1881), 74 Mo. 13, which adopted the vice-principal doctrine. This 
principle has been applied in a large number of cases since that time. Tabler 
v. Hannibal and St. J. R. Co. (1887), 93 Mo. 79; Miller v. Missouri P. R. 
Co. (1891), 109 Mo. 350; Browning v. Wabash Western R. Co. (1894), J 24 
Mo. 55; Bradley v. Chicago, M. & St. P. R. Co. (1896), 138 Mo. 293, etc. 
The authority of these decisions, however, seems to be greatly shaken by the 
case of Grattis v. Kansas City P. & G. R. Co. (1900), 153 Mo. 380, in which 
it was held that a conductor was prima facie a mere fellow servant of an 
engineer and fireman, and that it was therefore error to instruct the jury on 
the theory that he was a vice-principal. The case in hand is therefore inter- 
esting, as showing that the Missouri courts have not only gone back to the 
vice-principal doctrine, but have extended it to its furthest limits in holding 
that the workmen acting under the supervision of the foreman were not 
fellow servants of the plaintiff. 

Mortgages — Husband and Wife — Execution. — A married woman alone 
signed a note, and her husband indorsed in writing his assent thereto. A 
mortgage to secure the note recited, "I hereby grant, bargain and sell, etc." 
The mortgage conveyed the wife's separate property. The testimonium 
clause recited, "Given under our hands and seals, etc.," and was signed by 
her and her husband. The husband brings ejectment against the defendant, 
who purchased the property at the foreclosure sale. Held (Haralson, Dow- 
deix and McClELLAN, JJ., dissenting), that the mortgage was sufficiently 
executed under § 2528 of the Code forbidding a married woman to convey 
or mortgage her lands without the concurrence of her husband, manifested 
by his joining in the alienation. Dinkins v. Latham (1907), — Ala. — , 45 
So. Rep. 60. 

The Alabama court has held that where a deed was signed and acknowl- 
edged by husband and wife, but his name does not appear in the body, it is 
void. Davidson v. Cox, 112 Ala. 510; Johnson v. Goff, 116 Ala. 648; Adams 
v. Teague, 123 Ala. 591 ; Rushton v. Davis, 127 Ala. 280. The court distin- 
guishes these cases by saying, in substance, that they do not expressly decide 
that in a deed by a husband and wife you may not discover who are the 
grantors by an examination of the whole instrument. And by reading the 
note and mortgage together a plural number of persons expressed an inten- 
tion, by signing and sealing, to make it their act and deed. And so, a liberal 
construction will be put on the instrument when in so doing it may be upheld 
and the intention of the parties carried out. Under similar statutes most 
courts hold it is sufficient if the husband expresses his assent by signing and 
sealing, and especially where he acknowledges. Schley v. Pullman Palace Car 
Co., 120 U. S. 575 ; Evans v. Summerlin, 19 Fla. 858 ; Stone v. Montgomery, 
35 Miss. 83; Friedenwald v. Mullen, 10 Heisk (Tenn.) 226; Bray v. Clapp, 
80 Me. 277 ; Clark v. Clark, 16 Ore. 224. A few courts hold that the husband 
must join as grantor in the conveyance or it is void. Warner v. Peck, 11 



